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! Ferrini, Decision No. 5044/2004, pp. 668-69.
I Immunity of State Officials from Forign Criminal Jurisdiction”, Inter-Sessional Meeting of
Legal Experts to Discuss Matters relaiting to International Law Commission to be Held on 10th
April 2012 at Aalco Secretarial, New Delhi, available at:
http://www.aalco.int/background%20paper%20ilc%2010%20april%202012.pdf, p. 8. Ferrini v.
Federal Republic of Germany (2006) 128 ILR 658 at 158-160; Andrea Gattini "War Crimes and
State Immunity in the Ferrini Decision” (2005) 3 (1) J Intl Crim Just 224; Andrea Bianchi
"Ferrini v. Federal Republic of Germany" (2005) 99 (1) AJIL 242; Massimo lovane "The Ferrini
Judgment of the Italian Supreme Court" (2004) 14 Italian Yearbook of International Law 172.
cf Pitrrof, Sabine; "Compensation Claims for Human Rights Breaches Committed by German
Armed Forces Abroad During the Second World War: Federal Court of Justice Hands Down
Decision in the Distomo Case", German Law Journal, Vol. 05, No. 01, 2004, p. 19.
Pasquale De Sena & Francesca De Vittor, "State Immunity and Human Rights: The Italian
Supreme Court Decision on the Ferrini Case", 16 EUR. J. INT'L L. 89, 100 (2005), p. 102.
3 Knuchel, Sevrine; "State Immunity and the Promise of Jus Cogens”, Northwestern Journal of
International Human Rights, Vol. 9, 2011, p. 173.
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2 Weatherall, Thomas; "Jus Cogens and Sovereign Immunity: Reconciling Divergence in
Contemporary Jurisprudence”, Georgetown Journal of International Law, Vol. 46, 2015, p. 1199.
3 "State Immunity for International Crimes; The Case of Germany versus Italy before the 1CJ",
available at: www. Haguejusticeportal.net, pp. 7-8.
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1 Jurisdictional Immunities of States, para. 93.
2 Groundless deconstruction of jus cogens.
3 Dissenting Opinion of Judge Trindade: para. 296.
4 Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic
of the Congo v. Rwanda) (Provisional Measures) 2006, ICJ Rep 6 paras. 32 & 52.
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2 Al-Adsani v. United Kingdom (2002) 34 EHRR 11 (Grand Chamber, ECHR), para. 48.
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1 Charter of the United Nations, art. 94.
i cge 4 a5 Ll JLud (5 st Cosgan 45 o iala olSals plSal uiS i S 35k oo pike |y WLl ol T, T

g pdlel 51 adl wil 05,5 Laii | 059 Goxiame ol oy
3 Arrest Warrant, para. 76. "court refers to Factory at Chorzow" (P.C.1.J., Series A, No. 17, p. 47).
4 Court de Cassation ]Cass[. ]Court of Cassation[ 2e Chamber, Feb. 12, 2003, H.S.A. v. S.A.
(Case No. P.02. 1139.F) (Belg.).
5 Wouters, Jan; "The Judgment of the International Court of Justice in the Arrest Warrant Case:
Some Critical Remarks", Leiden Journal of International Law, Vol. 16, 2003, p. 265.
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! Giuseppe Nesi, "The Quest for a "Full Execution of the ICJ Judgement in Germany v. Italy",
Journal of International Criminal Justice, Vol. 11, 2013, p. 185.
2 Nazi Massacres: We will open a constitution with Germany on compensation, says Terzi" (7
February 2012) Ministry of Forign Affairs available at: www:.esteri.it.
3McMenamin, Matthew; "State Immunity Before the International Court of Justice: Jurisdictional
Immunities of the State (Germany v. Italy), 44 VUWLR, 2013, p. 216.
4 1bid, p. 217.
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L Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, para. 53.
2 Jurisdictional Immunities of the State (Ger. v. It., Greece Intervening), 2012 1.C.J. 1, para. 56.
Cudgan o 13 15 jol sazie GBI Ol e 5 (il (Ll oy 0090 Cudgan o ¢ e el g darule ( olasas T
AVVA Gao YA s ol ole €G0S ol (oSlowe 035 ol codll (5500
4 Al Adsani v. United Kingdom, ECtHR Application No. 35763/97, Judgment of 21 November
2001, 4, paras 14.
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! Boggero, Giovanni; "Without (State) Immunity, No (Individual) Responsibility", Goettingen
Journal of International Law 5 (2013) 2, p. 396.
2 Prosecutor v. Blaskic, Case No. IT-95-14-AR, Judgment, para. 25 (Int'l Crim. Trib. for the
Former Yugoslavia Oct. 29, 1997).
3 Responsibility of States for Internationally Wrongful Acts, p. 42, para. 13.

)

B

p
(*]

ail
b i
Bi

T | =




www.jhvmn.ir ¥y A (\ﬁd&{fu‘t (Bess {qj.auw;‘}} UP i

ony

ISSN: 2783-1329 NN f1ie

Lipan 408 50 s sl 0T o amo lesl nl o5 4 ezl € pgl0 Lzl 4y el e 358>
Sl a5 0050 Cudly (l 0,ly0 € ugmdl 5 o 1l 4 dgazme 1) 055 g &S el Do
Sl ey asliy 5l ead ok ol plellss Lawgs a5 sgles 51 gl olaal 4 S e
Gl I aul culie Sl st n @i (Ko Gl a5 Panul il bl g5 b
o Holl o G Gillas QT Coigas o5 05T o (BT SID g5050 cal Sl aslsl o g ot
ol css Eedstue iz ob 45 o osd odigy ol 1o el elol Ehlas ol wlo Wlss
@l 1y olodl 6yt Capnbls b il 0 jolo oS 10 olgzd 5,5 oo uliS wld widii o e 3L
il L 0 gy 5B a5 jsb pled Syl b ols o 3 olas il Lol oy Slagas (gl

g 00l )15 cotpms, Sl 4y a5 ols 2B olol,3 sl sl ol ol Sl ol slyiing

@l anas 3 cdgs Slilie Cudgan 5 g Cudgan Hle pled 098 oo aST iy Colis JuoS5 50
anad o Ll Jle (lgs azg ay o Lol b lgs sl aid 3 108 lgys azgi 0550 53 VY oiodlo
L i oo Wlal s Ll ploe (Do 4028 5 0isy Ol (oy 41 (o093 adiginn o0ign @ (G358
Shgo Ol lawgs a5 SIS pl 4 colie Lol o ojles Gl 5l A6 cldgtias 4 (Saww; (o
90 4 all oo ozl 8 aal o galdS jeme a5 g Olilie Codgas cudly bl Wl @id S
Sl ghyle as ouls Unel Lliie g0 oy daily, 5l gl acgemme calin 0 Slos padi (gl (g0
5 coles wdd> 0 «Tail o bl 4 g Sialen Mol o pllas sl gl 5l aba>de Ll
oS Sdgs Cudgan a5 ol bl (28,8 00iiS [WSain () sl Sdgs comds 3l e wlolis
O [y ogs (allbg wuslyy o olme ) Syl peal b b e s Laslyy oy sl ,) (5l iasST po
s 0 i sl (WS I8 2 0aS g allss )0 (6 puSiws g cdloil B yme 40 aSKl
azgi b dgo 3l sl oanles laie 4y Jodl s 98> coge 4 4 Jle Clolae 4 JSo Cidgas )
a5 b et ol Cumdg Al p Cudgas catd Coigas Sol oo peet Cood ALl iiadge 4
A 69,8 el Comdg Al Suigan (cattd Cudgad? oad lo ddsig 4uad o Millet Lord lawgs

1 Jurisdictional Immunities of the State, para.99.
2 Dissenting Opinion of Judge Yusuf, Jurisdictional Immunities of the State, para. 53.
3 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, para. 75, (joint
separate opinion by Higgins, Kooijmans & Buergenthal, J.J.).
4 Yousuf v. Samantar, 699 F.3d 763, 769 (4th Cir. 2012) cert. denied, 134 S. Ct. 897 (2014).
5 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, paras. 51-53.
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! Regina v. Bartle and the Commissioner of Police for the Metropolis and others ex parte

Pinochet, 1999, 38 I.L.M. 581 (H.L.) 589, PARA. 644 (Millett, L.).

2 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 1.C.J. 3, para. 51.

3 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, para. 60.
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! Prosecutor v. Blaskic, Case No. IT-95-14-AR, Judgment, para. 38 (Int'l Crim. Trib. for the
Former Yugoslavia Oct. 29, 1997).
2 Bouterse Case, Petition Nos. R 97/163/12 Sv (Amsterdam Ct. App. Nov. 20, 2000) (Neth)
JUnofficial International Commission of Jurists Translation.
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1 Letter from Paris Prosecutor JeanOClaude Marin to filling attorney Patrick Baudouin (Nov. 16,
1997) dated 16 November 2007, available at
http://www.fidh.org/IMG/pdf/reponseroc23nov07.pdf.
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2 See e.g. Antonio Cassese, When May Senior State Officials Be Tried for International Crimes?
Some Comments on the Congo v. Belgium Case, 13 EUR. J. INT'L L. 853 (2002); See also e.g.
Arrest Warrant Case, Dissenting Opinion of Judge Van den Wyngeart, p. 153, para. 27.
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1 Arrest Warrant Case, para. 61 (obiter dictum).
2 Institute of International Law, Resolution on the Immunity from Jurisdiction of the State and of
Persons Who Act on Behalf of the State in Ccase of International Crimes, (Naples, 2009), Art. 111,
available at http://www.idi-iil.org/idiE/2009_naples_01_en.pdf.
3 Prosecutor v. Taylor, Decision on Immunity from Jurisdiction, Case No. SCSL-03-01-1-,para.65
(Special Ct. for Sierra Leone May 31, 2004).
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1 Matthew McMenamin, op. cit: p.193.
2 Jurisdictional Immunities of the State, para. 64.

[z =] YA
: e

T | =




www.jhvmn.ir ¥y A (\ﬁd&{fu‘t (Bess {qj.auw;‘}} UP i

ony

ISSN: 2783-1329 NN f1ie

i Nl o3yt ol o, 0T LI e oSlows 5 ke b oISl 53,5l 5 sy i
sbalrie A8 5 Jholl (e 358 oz b AR Gedte &5 (o Jlosl sl Sigas LIyl lel
Sla)lme (A 5)50,0 Cudgac S5y pas b 95z g» alies cxdly)s Dl gad jpate Bl oyl aslsd
Ll 68,8 )13 oy 3590 Voo B gmndlgs pnais by j0 € g0 lawgs Jlodl o Goii> 050l ey
o530 ieS by (Saw; slp Glaiz (Solel 5l g5090 ool (ngss plin [0 su) (0 Sl o,
2 EeMo sle Cudgas Sy5e p0 wxle o (ondlsS 5 bl OeelsS (09 DS g
6 09,5 y3 a5 ols gw alixde BB 4l opl 1) Gles Joll (e B5i> g0z o (28 ogax
0392 5 9 S5 g S Jome 335 5 Bres 5k @ 3090 (nl solete Slad> (b s aoie Jlo aieS
O Bei A Wy aoe pl 4 b Cdgo g aleS glacl 1)) ol alild LS gadge cpl Ll cel
i o5 i 1y LIl IVl 0l Dl 23,53 s |, aspima Loy (a9 st ol
0 2y OBl (o ax la a8 SIS Jw |y Sdgs S p Ll vg2y (Bye el G
S5 Jloel ogat 50 (215 Sgs Sodgas (G935 Jhell (m Boi ez ge Ol 4l ply o5l
o 1, 0yel 00els (bl oyl 45 iablye o > wenlz ply ol ob eaSlo b Jlacl 4 asily
S50 A3l 59> JHls sl oBols o oMo Cudgas o) 4 si gl WILLTaST Yol o] asles
20 oledl bawgs a5 SLladl 5 b 4l cibdlye an o8, e LI LGS 51 andie lads a5 o4 oyl
asben les il |y plashls ol a4 ob caws Gl ol &Il Gl a4 Soes, b,
g5 5 g Eedgine s b ya aelsd 51 alS Cgs Caniguae aelsd 45 sgei el oyl osels Yol
055 sl 4Bl yo lers wezg (I Lo S AL Al ol WLl Yol 5 cul ploe Ojlus coloyy
ol 5 (e Jdl o Goi (l 45 05 092y bl 5 Lo (5o drg) 10 45 sy ame (nl &
Ohled Fgo ol 0l Gl oy 92y 4 Casgan Sl (Usd (10,95 Bl aS €ogl aid S
slel 5Lt JYasl Vgl ged hg b Sodly 0 5l leT ad andd ] o adlg jo «.Vo)lo v
STl 9 S Sl QU Slalif 5 Silalys oo 1l Ly 52l o s
Loy 0,5 cuslss o LILL 1 pasie j5b 4 Lops (2B bl (ren 4 02 005 e (o 510
Sz bl bl &)l adle gy Soilalus wlaw o Ll cdgs 45 Llo 535 5 slaladl
1y ol osile pgyme (oy% s b VARVl sutalas §1 el & las ol 4 bogy o laladl 51 a5 LT
oS ams (oo Bl Ghwyy Lol it @) s oo a0l 2 L] ol el T sy

0, Shos 5l 8l o cpl Ggw s |y lo (6,05 Aol i Wdg uine g ool aizlid olass WILG! olludl

XYE o AYVE LYY 5 gi alme Ll (s Goi gulie ples 3 0 yel el olKolo tomld ( Silo
2 Chairman of the Working Group, Report: Convention on Jurisdictional Immunities of States and
their Property, paras. 46-47, U.N. Doc. A/C.6/54/1.12 (Nov. 12, 1999).
3 ICJ, Jurisdictional Immunities of State (Germany v. Italy: Greece intervening), Public sitting
held on Friday 16 September 2011, 2:30 p.m., Verbatim Record, 53, www.icj-cij.org.
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1 1CJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Separate
Opinion of Judge Bennouna, paras. 15 et seq. Talmon, Stefan; "Determining Customary
International Law: The ICJ's Methodology between Induction, Deduction and Assertion", The
European Journal of International Law, Vol. 26, no. 2, p. 418. Dominice, "Methodology of
International Law", in Rudolf Bernhardt (ed.), Encyclopedia of Public International Law, Vol. 3,
1997, p. 355.

A\l

B

T | =




www.jhvmn.ir ¥y A (\ﬁd&{fu‘t (Bess {qj.auw;‘}} UP i

ony

ISSN: 2783-1329 NN f1ie

rlyd g b caxsg jo (Jlo ol bady Gbasl 4y caws glusal g Tanul e ailpwsgs o alals] e
S @) B9y lp Rl 35 bl by, o) 352y bl (b, 5l eslial (ISl
L1y e Jhall o ol elsd isS e Wlg e Glaes & ol 5 sl JaSe (tleS” oSk

‘,oﬁfsoo).eﬁ glocul 5l oS s il

Cadlo 3 amad gl —1-V

Gl 465 @ wad oo AL liul Yarul 5l gl aiges bawe cilojl J1 3 aad o lgs olad ay,
S92 g,y ol 5 Wlg s e b S0 dygy 38 oy Ll ails bl (6T, 5 ciend )5 lgmo &S
G Camdo | Cudgas ouS lacl ool 4y e Jodl o Gsie Gub 1) oLl 4eS e
Al 0,5 ood 0y Bpo gl I g mnSols el s Gl a5 el (555000 a4 p3Y €S gzl
(89,55 zlicwl jo . b 5 60,515 s e Flusul ed o Jwgie Dglate by, dw 4y JElas
&S oo glusul Glosle SO L asd SO 0SS @ bgs e seges Slaxdle aclgd I, gaelsd lgns
Ho ploslo yudas olys S QIS 5 Gaam» aS s by «Ollus ole» anad o les (Jle sl
ool dgy ,0 g ol Wb sl o ged b zu e Ojgo 4 a5 YL Blaal 4 (S o
&=l o lges ik codab loslu ol aS auS o blazwl Jle el oYLl 5l g€l aidly axwgs
O3 s Clloly j18 anad o il i oy GlBanled 31 Ll Colas > 3l g oo 1) eIl
Sl S Sl e g plo ComMo jlax s jeel 2j9 G o 2 (e JYoul b Aol (o0
(S Mol o Gsi o il ly g axxle B Ml o Be> 4 b Cudgas () B8
Szl caz aSl Wil o b o] pakd Cabie Gl 4z el Gl 4 oo lasl sla Cosgas
ol 3> e it & b ol nlnls il oAby sloysiS B I leklls s
€ans I3 gy 3590 358 (o0 plxl 415 jgel pjg dlows 4 &5 by Conle bl da Codgas
W (5l 65 4y iylby (] 45 9 oo A iz abge g)jg by Cutle (o 5l G Ol
ol Cigan 3l o (oo o ;935 Sl B 0 a5 Sloj et gaal ()90 pled )0 ax B el 3 aS
Szl 050 Sl 4y lges (lunul 3 Sus, (plasl oo 055 SRl 2T 5 S Cemdlo )
Slaald € 5058 4y Ll 3590l (sla Ol plss oo |, JYazul g5 cpl 45 8,5 13 18 ol
Sl Jdo @ Bpor 1) azx)ls jael (6ljs 5 CsSo ) anitS o DL (0 8 (2B g
Loadal, j0 085 Ll 3l 6,50 gl 0 690,50, 1) «ail Koo b wld b6 el (Sow yliaylsg
Lyl LT as o3ls,m cdbe cpl (gw)p 4 st Caml (o0 Gl il plo ol (lual 5,55,

@&‘f@dlﬁoﬁo;ko‘WLgB((Ax}Lﬂ&..»‘ o..\.wd.vuusfc Bga> oacld LgﬂfJS.i:Lgb.g

(oo9es B9 g delilad & ol Bsim drwgi 0 (g SOl Ml o Gl (ES 005 el § gslad (o
A o OYAY Y 5
Y




www.jhvmn.ir ¥y A (\ﬁd&{fu‘t (Bess {qj.auw;‘}} UP i

ony

ISSN: 2783-1329 NN f1ie

bl By 0aeld 0g>g Syl el jo a5 il axgi o (Bye Jhol o Bsi> olml (o 093 4y,
he ol 5108y oo P Cezily Gl )0 09 (o0 SLST (Behe oliel 5 Lo Zdgo 4, polic
i oS 8 Glal b cdgs ay) et wnl o wlg el ez mp e w45 05 Coles
O gy Sy slitel 5 Lo o a5, 4 gl b Vol 458 g G sl (ol 2 Ol S
@ alie ol Jholl G B )0 a5 wiled (oo alamdle LS (g w908 Gl | (Siigae oasls
257 3238 9SS ey (Sdgd () eli (g3 (VL 03 crolis Lo oS Cesl onl sl gB

€203 (o ptaie o Sgo b 0 (558 o2 g (Foe o8 (LMo gl Cugas Sl az 1

cdgo ‘5».931.@ Cadguao ‘Si) -Y-v

Ol 53 el plens by il (g5 2T 4 Sl dised e Sed Sedle b Cigan a8
G 4550 lpd SBlN 3925 Cusgan a0 g 93 e 212V Y oalas a5 plonil ) 4
Olll 4z )5 conl S5 4 03V 05 (o oy e Jell G G wzse a1 1) Saisas 5l 0,05
Ol gae LIGT cdgs ccanl cdgs Cudgan 0590 5,0 VAYY ols)l ygandless daleie clgo cute 3 S
Syl g 55 cal 51 S g opdle 4 0yl O sl el sl i e 5 S
ol el g b ol Jlsel 5 Slgs (Do sl Supan Ggeli woie Jlo Yoo ¥ (gelyis
30 @y emon @ o Bpe 08B 1l (g 53 Glees i s sl ot [Vl a3V 5eie (geandlysS
L ol K gB g ol sla oFols syl jo 5805 4y lgs jelaie oy o3lo, oo (Beito oliiel 4
sloysis I3l sla ools jo ouls aelil (goles jo LI aS aas uwly 055 03 iy cpl 4 G aSlo
Flo 4 ld cdgo Codgan Gai olano olizel 4 ARY| 039 1005 1 Cadguan iz w0 b Sdgs (Ko
ool (P 398 (oo Bgrye Dyl (lpx Jrazd (s b oged g ] (G ool g IS8
La g oyl ojlus Gl a4 g b & o)l S b Cann o )95 1 Codgan | )5 (a0 LT &S
R a4 pegat ul j0 oS €Al (o ggies |) Jholl o Boi> BN (98l Jos &5 (sl oucld
39S sz (e wSbee )l 4y 095 cdla, 0l jo les iz oo S e slil 0 «ellel
a3 55 i 5 L (Sro (o1 55,5 eyl (i ol sshol cpliag) dobIS ool Al
Codgas 5B 4 p VA7 Jlo adlol (lgs slizel a4 .cauils lo )l jo Ll Las 1) Cgoiwgo»
2 S couhnd Bl ) 4 asle b cgo Sloladl S a8 1S el sosie SYLI > 15 la cdgo
2 088 Gl 5l spelie aigad 5 Bl (oo g (ol sl Sps 4 B L il o 1S5 5l (S
Glo Cogan anad o cwdls (Bhe Jal o ol Silo 1) ol Gl (ood 10 1005 0925 a5 Koo
Ao lS e oS sl g s plp el 5l Ty cdgs Codsan 0aslBy lgs gy s

! Reparation for Injuries Suffered in the Service of the United Nations , ICJ Reports (1949) 174,
para. 180.
2 Jurisdictional Immunities of States, para. 58.
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Distinguishing between state immunity and the immunity of government
officials in light of the decisions of the International Court of Justice, with
an emphasis on points of similarity and difference

Shadi Tazesh !
Article code: JHVMN-2502-1266

Abstract

It has long been widely believed that the sovereign immunity of states includes
the principle of "equals shall not be subject to each other's authority”, which is
an expression of the principle of non-interference and respect for the
sovereignty of other states. In fact, the purpose of establishing this rule is to
protect and preserve the state and state officials from being present and heard in
the domestic courts of other countries. In contrast, we are faced with
peremptory rules and norms that have, over the years, taken a leading position
in the hierarchy of international law norms for the international community, and
since they cannot be violated in any way, they have placed strong chains on the
functioning of the state and state officials; in such a way that today, adherence
to their implementation is considered a criterion for measuring an efficient and
capable state in the international arena. State officials and bodies, with the
support and blessing of state immunity, find the opportunity to benefit from the
benefits and immunities defined for them in international documents; However,
the Court has not overlooked the fact in its rulings that the immunity of the
State and the immunity of government officials are two distinct issues. In the
present study, what prompted the author to write is the search and finding of
similarities and differences between two rulings that the Court has issued over
the course of a decade on almost similar issues, which have indeed left the same
results and consequences.

keywords: State immunity, immunity of officials, International Court of
Justice.
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